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What’s New?

• Court Decision - McMorrow v. DPI
• New Laws - 1999 WI Acts 117 & 118

– 3 districts
– 4-year-old-kindergarten
– IEP for open enrolled students
– Parent-paid tuition
– Tuition Waivers



McMorrow v. DPI

 Wisconsin Appeals Court Decision



Background

• 1998-99 school year
• student applied for 11th grade
• district denied because “priority is given to

[chapter 220 students]”
• district did accept three continuing high school

students who were eligible for preference
• parent appealed



DPI Decision

• The district erred in relying on ch. 220 to deny
the student, but...

• Upheld the district because the district
provided evidence that space was not available

• It was reasonable to accept the three
continuing students since the statute granted
them preference



The Courts

Milwaukee County Circuit Court
Wisconsin Appeals Court

Decisions & Policy Implications for
School Districts



Court Decision (1)

• The decision to accept the three students …was
not a decision based on a priority to an available
space.  It was a decision to accept them even
through space was not available.

• It is arbitrary and unreasonable to make an
exception to the class size guidelines to admit
three students ... but deny the appellant’s
admission without a valid reason.



Policy Implications (1)...

• The district must identify how many spaces it
has.

• It must be able to explain (on appeal) how that
decision was reached.

Neither of these steps may be arbitrary or
unreasonable.



…Policy Implications (1)

• If, and only if, the district has identified
available spaces, the district must first fill them
with students who are entitled to preference
under the statutes.

• Finally, after the statutory preferences are
applied, a random selection must be held to fill
the remaining spaces.



Court Decision (2)

• “No rational explanation has been presented by
the District that says, in effect, average class sizes
of 20.4167 for Advanced Composition and 25.3
for U.S. History are acceptable ... but average
class sizes of 20.5 for Advanced Composition and
25.4 for U.S. History … are not.”



Policy Implications (2)

• The school board’s method for determining
space may not be arbitrary or unreasonable.  If
the district relies on numeric class size
policies, it must do so consistently.



Court Decision (3)

• “There would be no need to give preference if
Open Enrollment students who were also
continuing students were already included in
the space availability determination.”



Policy Implications (3)

• A district may not determine that space is
available for the student simply because the
student is occupying a space at the time of
application.



Other Issue from the Court

• McMorrow asserted to the appeals court that
the DPI should not have upheld the decision on
grounds other than the stated reason for denial.
The appeals court noted this argument, but did
not address it in the decision since it had
already decided to uphold the circuit court
decision.



Policy Implications

• Although the appeals court did not find it
necessary to address this issue, it did find it
necessary to comment on it.  The department
acknowledges this notice.  Therefore...

• The district must state all reasons for denial in
the denial notice and may not raise other
reasons in defending the decision on appeal.



Statutory Changes

1999 Wisconsin Act 117
1999 Wisconsin Act 118



4-year-old kindergarten

• Old Law - student could participate in 4-year-old
kindergarten (counted for state aid) even if
resident district does not offer program

• New Law - student may participate in 4-year-old
kindergarten only if the resident district offers the
program & the student is eligible



Development of IEP

• Old Law - IEP for open enrollment student must
be developed by nonresident district “in
collaboration with” resident district.

• New Law - IEP team must include a person from
the resident district “who has knowledge or
special expertise about the child”



Limit on Applications

• Old Law - there was no limit on the number of
nonresident school districts to which a student
could apply

• New Law - a student may apply to no more
than 3 school districts in a single application
period



• Resident district is the entity that will be able
to determine if student applied to more than
three nonresident districts.  Resident district
should contact parent, notify of law and
require parent to withdraw as many
applications as needed.



Parent Paid Tuition

• Old Law - Parent paid full statutory tuition rate
to nonresident district.

• New Law - Parent pays same amount as open
enrollment transfer amount:
– regular education:  $4,858
– special education: tuition or other amount

agreed to by parent and school district



Tuition Waivers

 1999 Wisconsin Act 117



Intent (1)

• To solve the problem that occurs when
students move out of a district after the open
enrollment deadline but before the beginning
of the next school year (July 1)

• Permits a student who moves out of a district
to remain in that district long enough to apply
for open enrollment



Intent (2)

• To reduce the potential for parental abuse of
the tuition waiver based on the July 1 date by
linking mandatory tuition waivers to school
district count dates.



Three Types of Waivers

• Current Year Permissive
• Current Year Mandatory
• “Additional Year” Mandatory



Current Year Permissive Waiver
sec. 121.84 (1) (a) 1., Wis. Stats.

Criteria
• Student was a resident of district on July 1 of

current school year, and
• Student was enrolled in district on July 1 of

current school year.

District may permit student to complete year.



...Current Year Permissive Waiver

Funding

• School district of attendance (nonresident
district) counts student in membership



...Current Year Permissive Waiver

Transportation
• Nonresident district not required to provide

any transportation outside boundaries of
resident district.

However,
• Special education students must be transported

--resident district must participate



Current Year Mandatory Waiver
sec. 121.84 (1) (a) 2., Wis. Stats.

Criteria
• Pupil was a resident of district on 3rd Friday in

September or 2nd Friday in January, and
• Student was enrolled in district for at least 20

school days during the current school year.

District must permit student to complete year.



...Current Year Mandatory Waiver

Funding

• School district of attendance (nonresident
district) counts student in membership



...Current Year Mandatory Waiver

Transportation
• Nonresident district not required to provide

any transportation outside boundaries of
resident district.

However,
• Special education students must be transported

--resident district must participate



“Additional Year” Mandatory Waiver
sec. 121.84 (4) (a), Wis. Stats.

Criteria
• Pupil was a resident on preceding 2nd Friday in

January
• Pupil was enrolled continuously from 2nd Friday

in January to end of school term
• Pupil moved out of district after 1st Monday in

February
• Pupil continues to live in Wisconsin...



Nonresident district must permit student to attend
school year following the year in which the
criteria are met.

Resident district may deny transfer if cost of special
education tuition is an “undue financial burden.”
Resident district eligible for TOS revenue limit
exemption.



...“Additional Year” Mandatory Waiver

Funding
• Resident district counts student in

membership.
– Regular Education:  DPI transfers OE amount

to nonresident district.
– Special Education:   Resident district pays

tuition or other amount to nonresident district.



...“Additional Year” Mandatory Waiver

Transportation
• Regular Education:  Parent responsible for

transportation.   Low-income parents may apply to
DPI for reimbursement of costs.

• Special Education:
– Not in IEP:  Same as regular education.
– In IEP:  Nonresident district must provide.  Cost is

a related service under tuition calculation.



Procedures - Parent

• Parent submits request form to nonresident
district (preferably within about 2 weeks
before or after move).



Procedures - Nonresident
District

• Nonresident district reviews request; verifies
information if necessary; approves/denies
– send copy to resident district (suggest include

cover letter specifying statutory basis for
waiver and how waiver will be funded)

– send copy to DPI [only if waiver is for
“additional year” under sec. 121.84 (4) (a)]



Procedures - Resident District

• Resident district reviews request
– if information not correct, may challenge,

otherwise may not deny for regular education
– if waiver is denied due to “undue financial

burden,” send copy of denial to nonresident
district and DPI



Variables

• Date of move
• Number of days enrolled
• Move within state or out of state.



Date of Move



Date of Move - General Rules

• Intended to allow student to remain in district
long enough to apply for open enrollment.

• Not intended to allow student to remain in
district past next open enrollment application
period



Date of Move - Example 1

• Student moves out of district on January 17,
2001.  Wishes to remain in district.

• Eligible for waiver to complete 2000-2001
school year if enrolled at least 20 school days
[sec. 121.84 (1) (a) 1]

• Not eligible for waiver for 2001-2002 school
year.   Must apply for open enrollment.



Date of Move - Example 2

• Student was a resident of district on Jan. 14,
2000 (2nd Friday) and was enrolled at least 20
school days.

• Moved out of district on February 15, 2000.

• Student is eligible for a tuition waiver to
complete 1999-2000 school year ...



• Student should apply for open enrollment for
2000-2001 school year,

however...
• Student would also be eligible for tuition

waiver for 2000-2001 school year if s/he
completed 1999-2000 in district and remained
in Wisconsin.



Date of Move - Example 3

• Student moved into district on March 1, 2000,
and enrolled in and attended district through
the end of the 1999-2000 school year.

• Student moved out of district on July 15, 2000.

• Student is eligible only for permissive waiver
based on residence & enrollment on July 1.



Date of Move - Example 4

• Student was a resident of district on Jan. 14,
2000, and attended school entire 1999-2000
school year

• Student moved out of district on July 15, 2000,
to another Wisconsin school district.

...



• Student is eligible for two types of tuition
waivers for 2000-2001 school year:
– “Permissive” current year waiver under sec.

121.84 (1) (a) 1., or
– “Mandatory” waiver based on four criteria

under sec. 121.84 (4) (a)
!!!!!!!!!



!!!!!!!

• The two types of tuition waiver waivers are
funded in totally the opposite way.
– 121.84 (1) (a) 1. - Nonresident counts: no payment

from resident to nonresident district.
– 121.84 (4) (a) - Resident district counts: aid

transferred from resident to nonresident district.



• The nonresident district decides which tuition
waiver to grant, with two caveats:
– If the mandatory waiver is more beneficial to the

student (i.e., eligibility for reimbursement of
transportation costs), the district must grant the
mandatory waiver

– Must be sure both districts report the same!!!!!



• Student is not eligible for two waivers for same
school year...

• That is, no waiver extends beyond the school
year in which the next open enrollment
application period occurs.



Number of Days Enrolled



Days Enrolled - Example 1

• Student was a resident of and enrolled in district
on September 15, 2000 (the 3rd Friday)

• Student moved out of district on September 18
• School started August 18 (20 days of school)

• Student is eligible for mandatory current year
waiver



Days Enrolled - Example 2

• Student was a resident of and enrolled in district
on September 15, 2000 (the 3rd Friday)

• Student moved out of district on September 18
• School started September 1 (10 days of school)
• Student is not eligible for mandatory current year

waiver
• Student may be eligible for permissive current

year waiver or “additional year” waiver



Move Out of State



Move Out of State

• If student moves out of state
– May be eligible for either permissive or

mandatory current  year waiver (if other criteria
are met).

– Is not eligible for the “additional year” waiver
under sec. 121.84 (4) (a)



Unaffected by New Law



Unaffected by New Law

• Senior Rule ([sec. 121.84 (1) (b), Wis. Stats.]
– Student has attained senior status in the school

district
– Student was a resident at the time of attaining

senior status
• Nonresident district counts student



Unaffected by New Law

• Impending move [sec. 121.81 (2), Wis. Stats.]
– declaration that parent will establish residency

in school district by specified date
– district may charge tuition for 9 weeks or may

waive tuition for 9 weeks
– if parent establishes residency within 9 weeks,

tuition is refunded or not owed.
– ...



– If parent does not establish residency within 9
weeks, no refund of tuition fee, but another
written application may be filed for next 9
weeks.

– If residency not established in next 9 weeks,
tuition owed from beginning of school year.

– If residency is established, nonresident district
counts student in membership



Mary Jo Cleaver
Public School Open Enrollment Consultant

125 South Webster Street
P.O. Box 7841

Madison, WI  53707-7841
608-267-9101

toll-free 888-245-2732 (ext. 2, then 3)
maryjo.cleaver@dpi.state.wi.us

web site:
www.dpi.state.wi.us/dpi/dfm/sms/psctoc.html



Scott Eagleburger
Public School Open Enrollment Data Manager

125 South Webster Street
P.O. Box 7841

Madison, WI  53707-7841
608-264-9555

L.scott.eagleburger@dpi.state.wi.us


